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Sudden cardiac arrest (“SCA”) is the largest 
cause of natural death in the United States 
and is responsible for approximately half 
of all heart disease deaths. SCA, however, 

is not a “heart attack” (i.e. an artery 
blockage) but instead pertains to the 
electrical system to the heart. One of the 
main methods of emergency treatment 
involves the use of an Automated External 
De�brillator (“AED”). Thus, to protect 
employees, patrons and customers, 
business owners need to consider 
the use, care and maintenance of this 
equipment. 

Background
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of SCAs is more common as individuals 
age, many victims of SCA actually have 
no known risk factors prior to the onset of 
symptoms, and individuals across the age 
and health spectrum are at risk.  

According to public health authorities, such 
as the American Heart Association, one of 
the keys to surviving an SCA is the timely 
institution of a “chain of survival” treatment 
protocol, beginning at the time of the 
onset of arrest.  Important elements to the 
“chain of survival” protocol can include: (1) 
beginning cardiopulmonary resuscitation 
(“CPR”); and (2) applying de�brillation.  
Many people do not realize, however, 
that CPR on its own is often not e�ective 
in cases of SCA without the additional 
use of de�brillation.  This is because CPR 
helps to “buy time” in a cardiac arrest by 
continuing the �ow of blood through the 
body, ensuring that life-sustaining oxygen 
continues to make its way to the individual’s 
vital organs, including the brain.  However, 
SCA is essentially a problem with the heart’s 
electrical impulses, and without restoring a 
healthy electrical signal to the heart, victims 
often will never be able to recover a heart 
rhythm through the use of CPR alone.

De�brillation addresses the underlying 
electrical issues with the heart that make 
SCA so deadly.  In essence, de�brillation 
shocks the heart with a measured dose of 
electricity, in order to restore a healthy heart 
rhythm, which in turn enables the SCA 
victim to begin breathing on his or her own 
again.  De�brillation is critical in the chain 
of survival protocol because de�brillation 
increases the survival rate of a victim of 
cardiac arrest by approximately 60 percent. 
For every minute that goes by without CPR 
or de�brillation, government authorities 
have observed that the chance of survival 
decreases by about 10 percent.  

Historically, de�brillation has been 
limited to hospital use due to the size and 
complexity of the equipment involved.  
Over the last twenty years, however, 
technological advances have made 
possible the miniaturization and portability 
of de�brillators, resulting in the “automated 
external de�brillator” (“AED”). An AED is 
a smaller version of the de�brillator that 

would be used in a hospital, and has the 
key innovation of being an autonomous 
device.  The AED device gives instructions 
to the user through sound or visual 
commands, and determines through a 
computer program whether and when to 
apply electric de�brillation to shock the 
victim’s heart during an SCA.  Because the 
AED itself determines when de�brillation is 
applied, a layperson can use this device in 
an emergency to render aid to SCA victims 
until EMS can arrive.

Regulatory & Legal Issues Related to AEDS
In the Midwest, broad support has been 
found for the use of AEDs as a matter of 
public policy through the introduction 
of legislation.  As recently as 2004, Ohio 
enacted HB 434, which appropriated $2.5 
million to purchase AEDs for use in public 
schools.  Ohio, as with many states, has also 
enacted “good Samaritan” legislation, which 
confers quali�ed immunity upon a rescuer 
who employs the use of an AED during a 
medical emergency.  However, along with 
protections also come responsibilities.  Ohio 
requires that entities o�ering AEDs on-site 
follow a manufacturer’s recommendations 
regarding care and maintenance of AEDs.  
Moreover, consultation with a physician is 
required when implementing AEDs for on-
site use in Ohio.  

Similar to Ohio, Kentucky also requires 
physician oversight of AEDs for on-site 
use, and also requires that “expected users” 
of AEDs receive training in CPR and the 
use of AEDs.  Kentucky further requires 
entities to follow the AED manufacturer’s 
recommendations regarding care and 
maintenance of AEDs.  Finally, Kentucky also 
has a “good Samaritan” law, which extended 
quali�ed immunity for the good faith use or 
implementation of an AED.  Kentucky’s law 
also speci�cally extends quali�ed immunity 
to the premises owner as well as the AED 
user.

In Indiana, AEDs are actually required 
equipment in a number of di�erent 
premises, including: health spas and studios, 
sports centers, weight control studios, and 
school gymnasiums. Indiana law requires 
that the AED be easily accessible and 
that the facility employ sta� who have 

completed training in both CPR and AED 
use. Like both Ohio and Kentucky, Indiana 
provides quali�ed immunity to individuals 
who use AEDs in good faith.

Practical Considerations When 
Implementing an AED Program
There are currently millions of AEDs in use 
around the country.  When considering 
implementation of an AED program, the 
�rst concern that arises relates to the 
lifespan of these devices.  Typically, an AED 
would be expected to last 5-10 years in 
service.  Because very few of these machines 
are ever used, problems arise from years of 
non-use, and can include:

•	
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https://www.osha.gov/SLTC/etools/evacuation/eap.html
https://www.osha.gov/SLTC/etools/evacuation/eap.html


The response from the private sector 
(national retail and hospitality providers) 
has been mixed. Perhaps most vocal in 
the debate, Target took a clear stance by 
issuing a public statement outlining their 
bathroom policy on April 19, 2016. (See 
Continuing to Stand for Inclusivity, (April 
19, 2016) https://corporate.target.com/
article/2016/04/target-stands-inclusivity.) 
The policy explicitly provides that Target 
“welcome[s] transgender team members 
and guests to use the restroom or �tting 
room facility that corresponds with their 
gender identity.” Id. In addition, Starbucks, 
Hudson’s Bay Co., and Barnes & Noble have 
followed Target’s lead by stating that their 
policies allow customers and employees 
to use the bathroom of the gender that 
they identify with, as jurisdictional limits 
permit. Hadley Malcom, How Other Stores 
are Handling Transgender Bathroom 
Policies, USA TODAY, (April 27, 2016, 9:35 
PM) http://www.usatoday.com/story/
money/2016/04/27/retailers-transgender-
bathroom-policy-lgbt/83560714/. 

Other retailers, while expressing support 
for customer rights in general, and in 
some cases gender identity rights, have 
taken a more reserved approach to the 
issue. For example, Sears Holdings, did not 
comment on their bathroom policy but 
has opined that they “have strict policies 
against discrimination or harassment of 
any kind” and “are fortunate to serve a 
diverse customer base across the United 
States.” Malcom, Id. Similarly, Walmart, 
who includes gender identity in its non-
discrimination policies, has declined to 
publically comment on the issue. Id. And, 
Whole Foods, Macy’s and Simon Property 
Group have also declined to comment. Id.

Hospitality industry giants have also 
entered the debate. For instance, Arne 
Sorenson, CEO of Marriott International, 
recently appeared in person on CNBC 
and stated, “At Marriott, we are dedicated 
to ensuring every guest and all of our 
associates are valued, welcomed and 
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protected from discrimination whenever 
they enter our doors.” Arne Sorenson, CEO 
of Marriot International, CNBC (April 4, 
2016) http://www.cnbc.com/2016/04/04/
anti- lgbt- laws-are-not-ok-marriott-
ceocommentary.html.

As is too often the case, retail and 
hospitality providers are left with the 
challenge of how best to accommodate 

https://corporate.target.com/article/2016/04/target-stands-inclusivity
https://corporate.target.com/article/2016/04/target-stands-inclusivity
http://www.usatoday.com/story/money/2016/04/27/retailers-transgender-bathroom-policy-lgbt/83560714/
http://www.usatoday.com/story/money/2016/04/27/retailers-transgender-bathroom-policy-lgbt/83560714/
http://www.usatoday.com/story/money/2016/04/27/retailers-transgender-bathroom-policy-lgbt/83560714/
http://www.cnbc.com/2016/04/04/anti-lgbt-laws-are-not-ok-marriott-ceocommentary.html
http://www.cnbc.com/2016/04/04/anti-lgbt-laws-are-not-ok-marriott-ceocommentary.html
http://www.cnbc.com/2016/04/04/anti-lgbt-laws-are-not-ok-marriott-ceocommentary.html
http://www.transequality.org/sites/default/files/docs/kyr/PublicAccommodations_September2014.pdf
http://www.transequality.org/sites/default/files/docs/kyr/PublicAccommodations_September2014.pdf
http://www.transequality.org/sites/default/files/docs/kyr/PublicAccommodations_September2014.pdf
http://time.com/4175774/san-francisco-gender-neutral-bathrooms/
https://www.justice.gov/opa/pr/us-departments-justice-and-education-release-joint-guidance-help-scho
https://www.justice.gov/opa/pr/us-departments-justice-and-education-release-joint-guidance-help-scho
https://www.justice.gov/opa/pr/us-departments-justice-and-education-release-joint-guidance-help-scho
https://www.justice.gov/opa/pr/us-departments-justice-and-education-release-joint-guidance-help-scho


http://time.com/4175774/san-francisco-gender-neutral-bathrooms/


“Spoliation” generally 
includes the destruction 
of evidence or the failure 
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the necessary knowledge so that they can 
actively participate in preserving evidence. 
Far too often, such issues are solely in the 
hands of management employees, who 
usually not the �rst employee on the scene. 
For example, a policy on responding to 
an accident involving a spilled liquid may 
require the �rst employee on the scene to 
cordon o� the area around the spill. This 
allows the evidence to be preserved and 
should prevent further accidents involving 
other patrons and the spill. But, if the non-
management employee does not have 
knowledge of the policies and procedures, 
the spill may be cleaned up before it is 
examined and the evidence may be lost.  

Another issue faced by business owners is 
the problem transmitting the investigative 

materials from the store to risk 
management and/or counsel.  Retailers 
should not allow the only copy of the 
investigative materials to be maintained 
at the store.  Rather, multiple copies 
should be maintained.  Policies should be 
clear and have checklists for employees 
on the steps needed to preserve the 
evidence.

Yet an additional overlooked issue with 
regard to spoliation is proving that 
evidence preservation actions took place.  
With turnover in retail establishments, 
it is di�cult to prove that there was an 
attempt to preserve evidence, absent 
documentation to this e�ect.  In order to 
overcome this problem, retailers should 
have policies which designate a central 

person to investigate, a checklist for the 
investigations which is signed by that 
person and this information should be 
preserved, along with the actual evidence.  

Finally, once suit is �led, defense counsel 
should lead the e�ort to preserve 
evidence. Defense counsel should obtain 
not only the evidence, but also policies, 
procedures and checklists related to 
the preservation of the evidence. Thus, 
if there is actually a spoliation issue, 
defense counsel can be in a position to 
evaluate the issue and its potential e�ect 
on the litigation. In some cases, this can 
even lead defense counsel to recommend 
settlement of the underlying case before 
the potential spoliation issue comes into 
play.
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We vigorously defend against all types of claims including the traditional adulterated food, ‘slip/trip and fall’, and ‘falling object’ cases, as well 

as the high exposure false arrest, pharmaceutical negligence, negligent security, and dram shop liability matters. In addition, we counsel these 

same clients about risk management, safety concerns and post-accident investigation.

Our attorneys work with self-insured retailers, general liability insurance carriers, and units of liability insurance carriers dedicated to speci�c 

insureds. We, at no charge, participate in safety and risk control seminars for the clients, and are available, again without charge, for periodic ‘I 

have a question’ calls from clients. Our goal is not just to be the premier defense counsel on these types of claims, but also to work with clients to 

minimize these claims.
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